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Delta Air Lines, Inc. (“Delta”) hereby answers in response to the Petition of
Sabre, Inc. (“Sabre”) for a fact hearing.

The Department’s issuance of the NPRM last November was an important step
in updating the CRS rules, which have become seriously out of date. The NPRM
requested comments on a number of proposed rule changes, and provided a lengthy
discussion of the rationale for the Department's preliminary proposals.

Delta agrees with Sabre that certain of the Department’s factual underpinnings in
the NPRM are outdated or incorrect. However, the Department has prudently provided
a lengthy answer period and two rounds of comments to provide interested parties with
the opportunity to present facts and arguments in response to the proposals. Indeed, the

Department recently granted the request of Sabre and others to extend the comment
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period for an additional two months. This additional time should be adequate to
provide interested parties with ample opportunity to raise any concerns they may have
with the proposed changes or the factual findings upon which they are based.

Delta is most concerned that a oral evidentiary hearing procedure could add
significant complexity and cost to the rulemaking procedure resulting in further delay to
the necessary changes to the outdated CRS regulations.

Sabre’s claim that a fact hearing is required to avoid due process violations is not
correct. Indeed, the original CRS rules were promulgated using informal non-hearing
procedures — a process was challenged and upheld on review by the 7% Circuit. United
Air Lines, Inc. v. Civil Aeronautics Board, 766 F.2d 1107 (7™ Cir. 1985). As explained
by the Court in that case, “the Administrative Procedure Act makes clear that notice of
the scope and general thrust of the proposed rule, and an opportunity to submit written
comments are all the procedure that an agency engaged in informal rulemaking is
required to provide.” 766 F.2d at 1116. Thus, there is no statutory requirement for
the Department to hold an evidentiary hearing to update the CRS rules and the informal
rulemaking process satisfies due process requirements.

In issuing the NPRM, the Department said that it had not made final decisions
on many CRS issues, but rather acknowledged the pros and cons of conflicting
positions asserted by the many parties, thus leaving open the door to comments on each

of the points raised. The four-month comment period offered by the Department
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should provide ample time for interested parties to invesﬁgate the facts, gather
information requested by the Department, undertake the analyses required by the
NPRM and prepére responsive comments that will assist the Department.

To the extent interested parties contend that certain of the Department's stated
factual underpinnings are outdated or incorrect, they will have ample opportunity to
present in their written comments (and reply comments) any evidence and argument
they wish the Department to consider. The Department can then update or correct any
outdated or mistaken factual assumptions as appropriate as a part of its final
rulemaking.

The NPRM details the information and data relied on by the Department, and
interested parties now have ample time and opportunity to comment and rebut that
information if they wish to do so. As a result, the Department will have access to
complete, accurate and updated information by proceeding expeditiously with the
comment and reply comment process specified in the Notice.

In conclusion, Delta urges the Department to proceed expeditiously with needed
changes to the outdated CRS rules. Delta opposes the proposed hearing procedure
suggested by Sabre since it is not required under the Administrative Procedure Act and
would add significant cost, complexity and delay to the rulemaking process. Although
certain of the information and data relied on by the Department in the NPRM is out-of-

date, Delta expects the Department will carefully evaluate the factual information and
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analysis provided by commentators in response to the NPRM as it evaluates making

proposed revisions to the CRS rules.
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